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CHAPTER 802. TEXASWORKFORCE COMMISSION LOCAL WORKFORCE
DEVELOPMENT BOARD ADVISORY COMMITTEE

ADOPTED RULES WITH PREAMBLE TO BE SUBMITTED TO THE TEXAS
REGISTER. THIS DOCUMENT WILL HAVE NO SUBSTANTIVE CHANGES
BUT IS SUBJECT TO FORMATTING CHANGES AS REQUIRED BY THE
TEXAS REGISTER.

The Texas Workforce Commission (Commission) adopts the following new sections to
Chapter 802, relating to the Texas Workforce Commission Local Workforce
Development Board Advisory Committee (TWC Advisory Committee) without changes
to the proposed text as published in the April 15, 2005, issue of the Texas Register (30
TexReg 2200):

Subchapter A. General Provisions, 8802.1 and §802.3
Subchapter B. Requirements for TWC Advisory Committee Members, §802.13,
§802.14, and §802.15

Subchapter D. Reporting to the Commission, 8802.31
Subchapter E. Agency Evaluation of the TWC Advisory Committee and Report to the
Legislative Budget Board, §802.41 and §802.42

The Commission adopts the following new sections to Chapter 802, relating to the TWC
Advisory Committee with changes to the proposed text as published in the April 15,
2005, issue of the Texas Register (30 TexReg 2200):

Subchapter A. General Provisions, §802.2 and §802.4

Subchapter B. Requirements for TWC Advisory Committee Members, 8802.11 and
8802.12

Subchapter C. Requirements for TWC Advisory Committee Meetings, §802.21 and
8802.22.

PART I. PURPOSE AND BACKGROUND

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS WITH COMMENTS
AND RESPONSES

PART Il1l. COORDINATION ACTIVITIES

PART I. PURPOSE AND BACKGROUND

Purpose

The Commission adopts new Chapter 802 to implement the requirements of 8302.013 of
the Texas Labor Code relating to the establishment of a Local Workforce Development
Board (Board) advisory committee and to meet the requirements in Chapter 2110 of the
Texas Government Code relating to state agency advisory committees.
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The Commission also adopts new Chapter 802 to establish rules designed to:

—define the roles and responsibilities of the Commission and the TWC Advisory
Committee regarding the work of the TWC Advisory Committee;

—promote effective communication between the Commission and the TWC Advisory
Committee;

—facilitate policy discussions with the Commission regarding the local workforce
delivery system; and

—outline the parameters for the operation of the TWC Advisory Committee to promote
an effectively functioning entity.

Background

In May 2002, the Sunset Advisory Commission staff reported that the Commission
lacked a formal mechanism for Boards to provide input directly to the Commission on
policies that affect the Boards and the local workforce delivery system. The Sunset
Advisory Commission staff also stated that even though Boards provide input through a
variety of ad hoc mechanisms, such as weekly conference calls between the Boards and
Agency staff, several Boards felt excluded from the development of plans, policies, rules,
and performance measures that directly affect them.

Based on its staff report, the Sunset Advisory Commission Report to the 78th Texas
Legislature (2003) recommended the establishment of an advisory committee. The
advisory committee, to be appointed by the Executive Committee of the Workforce
Leadership of Texas (WLT) [now the Texas Association of Workforce Boards (TAWB)]
would be responsible for providing input, advising the Commission, and commenting on
proposed rules and policies that affect the Boards and local operations. The Sunset
Commission reported that the purpose of its recommendation was to "improve the state -
local partnership for workforce services by ensuring that Boards have formal input on
Commission decisions affecting local services."”

Based upon the recommendations of the Sunset Advisory Commission, the Legislature
enacted Senate Bill 280 (SB 280), which, in part, added §302.013 to the Texas Labor
Code. This section establishes a nine-member advisory committee, appointed by the
Executive Committee of TAWB, to advise the Commission and Agency staff regarding
the programs, policies, and rules of the Commission that affect the operations of the
Boards and the local workforce delivery system.

Texas Government Code, Chapter 2110, governs state agency advisory committees that
are either created by state or federal law or established by a state agency pursuant to state
or federal law. Chapter 2110 requires a state agency with a legislatively established
advisory committee to develop rules that state the purpose and tasks of the advisory
committee and describe the manner in which the advisory committee will report to the
agency.

Additionally, Chapter 2110 establishes minimum requirements for state agency advisory
committees regarding the composition of the advisory committee, the selection of a
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presiding officer, the abolishment date for advisory committees, the reimbursement of
members' expenses, the state agency evaluation of the advisory committee's cost and
effectiveness, and the state agency report to the Legislative Budget Board regarding the
effectiveness of the advisory committee.

Therefore, to incorporate the provisions of Texas Labor Code, 8302.013 and Texas
Government Code, Chapter 2110, the Commission adopts new Chapter 802.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONSWITH COMMENTS
AND RESPONSES

SUBCHAPTER A. GENERAL PROVISIONS

8802.1. Requirements for the Texas Workforce Commission Local Workforce
Development Board Advisory Committee

Section 802.1 describes the statutory authority for the establishment of the TWC
Advisory Committee. The TWC Advisory Committee, established pursuant to Texas
Labor Code 8302.013, is subject to Texas Government Code, Chapter 2110, and shall be
governed by Chapter 802.

8802.2. Purpose and Tasks

Texas Government Code, §2110.005(1) requires state agenciesto set forth in rule the
purpose and tasks of advisory committees. Section 802.2 of this chapter provides the
purpose and tasks of the TWC Advisory Committee, which the Commission based on the
Sunset Advisory Commission Report to the 78th Texas Legislature, as well as the
language in Texas Labor Code 8302.013.

Section 802.2(a)(1) states that a purpose of the TWC Advisory Committee is to ensure
that Boards have formal input on Commission policy decisions affecting the operations of
Boards and the local workforce delivery system. This language is based on the Sunset
Advisory Commission's Report.

Even though the TWC Advisory Committee will be the formal mechanism for Boards to
provide input to the Commission regarding policies affecting Board operations and the
local workforce delivery system, the Commission will continue to welcome and
encourage input from individual Board chairs, Board members, Board executive
directors, and the public, as well as TAWB, and TAWB's Policy Committee.

Section 802.2(a)(2) provides that an additional purpose of the TWC Advisory Committee
is to advise the Commission regarding the programs, policies, and rules of the
Commission that affect the operations of Boards and the local workforce delivery system.
This language is based on Texas Labor Code §302.013(e)(3).

FR-Ch.802 NewCh.-TWC Adv Cmt (8.16.05)ADOPTED 3



0 N Ol WN -

A DA DB PADEDBEDOWOWWWWWWWWWLWNDNDMNDNMNMNNMNDMNDNNMNMNNNNRERPRRPRPERPRPERERRPRERE
OOl WNEFPF O O0O~NOO O, WONPFP OO NOOOLA, WONPFP O OO NO O, WwNPF- o oo

Also, 802.2(a)(3) also provides that the purpose of the TWC Advisory Committee is to
advise the Commission regarding the strategic direction of workforce services in Texas.
The Commission adds this provision to emphasize that the advice and input provided to
the Commission must include a strategic, statewide perspective that benefits the state
workforce delivery system as a whole.

Section 802.2(b) states that the TWC Advisory Committee shall meet at least quarterly
and report to the Commission at least annually. This language mirrors the tasks
stipulated in Texas Labor Code, §302.013(e)(1) and §302.013(e)(2).

Further, 8802.2(c) specifies the tasks that the TWC Advisory Committee may perform,
which include providing a statewide perspective of the workforce system to the
Commission; advising the Commission on policy or rule concept papers; recommending
to the Commission items for improving the operations of Boards and the local workforce
delivery system; and requesting information from the Commission regarding existing
rules, policies, or other topics that the TWC Advisory Committee wants to study.

Comment: One commenter stated that the legislative intent of SB 280 was to establish
the TWC Advisory Committee as the Commission's primary point of contact with the
Boards on policy issues concerning the operation of the local workforce system. The
commenter expressed concern that the current advisory committee—a subcommittee of
TAWB— is operating in direct conflict with legislative authority, noting that the TWC
Advisory Committee is a legislatively mandated body, with very specific tasks, that
reports to the Commission and is therefore nota component of TAWB. The commenter
further stated that the role of the TWC Advisory Committee is to assist the Commission
in gaining the strategic vision at the local level necessary to create a flexible, demand -
driven system responsive to business needs in developing human capital. The commenter
fully supported the rules for Chapter 802 as written and published for comment by the
Commission.

Response: The Commission appreciates the commenter's support of the rules and agrees
with the commenter that the TWC Advisory Committee serves as the formal mechanism
by which Boards provide input to the Commission on policy issuesconcerning the
operation of the local workforce system. The Commission also agrees with the
commenter's observation that the TWC Advisory Committee is a legislatively mandated
advisory committee specifically created to advise the Commission and is a separate entity
from TAWB. Furthermore, 8302.013(e)(3) of the Texas Labor Code requires the TWC
Advisory Committee to report to the Commission. Therefore, because the TWC
Advisory Committee meets the definition of an agency-established advisory committee,
and because the TWC Advisory Committee is required to report to the Commission, it is
a separate entity from TAWB.

The Commission also agrees with the commenter that the TWC Advisory Committee is
to provide input to the Commission on policy issues affecting Board operations from a
statewide and strategic perspective. To emphasize this point, the Commission modified
the proposed rules to add §802.2(a)(3), which states that one purpose of the TWC
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Advisory Committee is to advise the Commission regarding the strategic direction of
workforce services in Texas.

Comment: One commenter voiced concern that the TWC Advisory Committee would
replace the TAWB Policy Committee as the primary vehicle for discussions between the
Boards and the Commission. The commenter recommended that TAWB be added in the
preamble in regard to welcoming and encouraging input to ensure TAWB's continued
contribution to the workforce system.

Response: The Commission appreciates the comment and has incorporated references in
the preamble to continued input from TAWB and the TAWB Policy Committee.
However, in accordance with Texas Labor Code §302.013, the rules also specify that the
TWC Advisory Committee is the Commission's formal mechanism by which Board
members and executive directors provide input and advise the Commission on programs,
policies, and rules affecting Board operationsand the local workforce delivery system.

Comment: One commenter expressed concern that the inclusion of §802.2(c) listing the
activities that the TWC Advisory Committee "may" performimplies that its activities
should be limited to the list of items specified. Moreover, the commenter stated that any
restrictions on the activities of the TWC Advisory Committee should be a matter of
governance for the TWC Advisory Committee or TAWB, to the extent those activities
otherwise comply with applicable law.

Response: The Commission disagrees with this comment that the rule implies that
8802.2(c) limits the activities of the TWC Advisory Committee. The Commission
includes a list in order to allow the TWC Advisory Committee to conduct activities that,
even though not specified in statute, would be beneficial. The Commission's intentin
8802.2(c) is not to restrict the topics that the TWC Advisory Committee considers but to
provide a framework under which the committee operates.

The Commission also disagrees with the comment that the scope of the activities of the
TWC Advisory Committee should be a governance matter reserved for the TWC
Advisory Committee or TAWB. The Commission emphasizesthat the advisory
committee was created pursuant to statute (Texas Labor Code §302.013) to advise the
Commission, and is subject to Chapter 2110 of the Texas Government Code. As such, it
is governed by the Commission and not by TAWB.

Comment: One commenter asked if providing advice to the Commission includes the
ability of the TWC Advisory Committee to recommend actions to the Commission.

Response: The Commission appreciates the comment and clarifies that the provisionin
8802.2(c)(3) that the TWC Advisory Committee may "make recommendations to the
Commission to improve the operations of Boards and the local workforce delivery
system" permits the TWC Advisory Committee to recommend action items for the
Commission to consider.
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8802.3. Duration of the TWC Advisory Committee

Section 802.3 abolishes the TWC Advisory Committee on September 1, 2007, unless the
Commission establishes, by rule, a different abolishment date. Texas Government Code
82110.008 provides that unless the state agency designatesa different abolishment date,
an advisory committee is automatically abolished on the fourth anniversary of the date of
its creation. The advisory committee may continue in existence after the abolishment
date if the state agency by rule provides for a different date. For advisory committees
established by law, the date of creation is the effective date of the law. In the case of the
TWC Advisory Committee created by SB 280, the effective date was September 1, 2003.
Therefore, unless the Commission by rule establishesa different date, the automatic
abolishment date of the TWC Advisory Committee is September 1, 2007.

Comment: One commenter recommended revising the language in §8802.3 to reflect that
the TWC Advisory Committee shall continue in effect until such time as the Legislature
no longer determines a need for the committee. Because the TWC Advisory Committee
was created by legislation, the commenter stated that it is appropriate that only the
Legislature can abolish the committee. In addition, the commenter also pointed out that
the TWC Advisory Committee was created "to advise the commission and commission
staff regarding the programs, policies, and rules of the commission that affect the
operations of the local workforce development boards and the local workforce delivery
system." Therefore, an ongoing need for the committee will exist past September 1,
2007.

Response: The Texas Legislature has established in Texas Government Code, Chapter
2110, a process by which advisory committees are automatically abolished. The
Commission's new rules follow that process. Section 2110.008(b) of the Texas
Government Code provides that an advisory committee is automatically abolished on the
fourth anniversary of the date of its creation. Because the law creating the TWC
Advisory Committee became effective September 1, 2003, the automatic abolishment
date of the TWC Advisory Committee, as determined by 82110.008(b) of the Texas
Government Code, is September 1, 2007.

The Commission recognizes that there may be an ongoing need for the TWC Advisory
Committee after September 1, 2007. Section 2110.008(b) of the Texas Government
Code allows agencies to establish, by rule, a different abolishment date, beyond the
automatic abolishment date. Additionally, 82110.006 and §2110.007 of the Texas
Government Code require state agencies to evaluate annually the work, usefulness, and
costs of advisory committees and report to the Legislative Budget Board the results of the
annual evaluations in conjunction with the agencies' requests for appropriations. The
Commission will, therefore, conduct an annual evaluation of the TWC Advisory
Committee to determine whether the committee should continue in existence beyond the
statutorily prescribed abolishment date of September 1, 2007. In order to provide
sufficient time to propose and adopt any necessary rule amendment regarding
continuation of the TWC Advisory Committee prior to the committee'sexpiration on
September 1, 2007, the Commission will make this determination by March 1, 2007.
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8802.4. Agency Contact

To facilitate effective and efficient communication, the Commission designates in 8802.4
the Agency's executive director, or his or her designee, as the primary point of contact for
the TWC Advisory Committee.

Comment: One commenter stated that the Commission should have an open-door
communication policy with the entire workforce system. Though the TWC Advisory
Committee is a user-friendly concept for the Commission, the commenter stated that
there is no system in place to capture all of the things that could affect local workforce
area.

Response: The Commission agrees and will continue to have an open communication
policy with parties interested in the workforce system. In order to emphasize the
Commission’'s intent that there be open communication, a change is being made to the
proposed rule to clarify that the Executive Director is the TWC Advisory Committee's
primary point of contact, rather than the single point of contact. It is the Commission's
intent that formal communications, advice, reports, recommendations, requests for
information or other official business of the TWC Advisory Committee be provided to
the Agency's executive director, or his or her designee, as the primary contact.

This provision does not preclude TWC Advisory Committee members from
communicating with Commissioners, Commission staff or other Agency staff regarding
issues of the TWC Advisory Committee. The Commission continues to encourage and to
welcome additional input from Board chairs, Board members, Board executive directors,
and the public, as well as TAWB and the TAWB Policy Committee. The Commission
also will continue the biweekly conference calls with the Board executive directors to
discuss issues relating to Board operations. However, the Commission, based on the
statute, maintains that the TWC Advisory Committee serves as the Commission's formal
mechanism by which Board chairs, Board members, and Board executive directors
provide advice, input, and recommendations to the Commission regarding policy and
operational issues affecting Boards. The Commission encourages any parties interested
in the workforce system to work closely with the TWC Advisory Committee in providing
input to the Commission regarding policies affecting Board operations.

General Comments on Subchapter A

Comment: One commenter recommended that the Commission define "Board" and
"TWC Advisory Committee" in the rules.

Response: The Commission appreciates the recommendation. However, new Chapter
802 is an addition to Texas Administrative Code (TAC), Title 40, Part 20. Accordingto
40 TAC 8800.2, Definitions, the words and terms in this section, relating to the Texas
Workforce Commission, when used in Part 20, will have established meanings, unless the
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context clearly indicates otherwise. A Local Workforce Development Board is defined in
40 TAC 8800.2(3). Therefore, itis notnecessary to include or reference that definition in
new Chapter 802. Additionally, 8302.013(a) of the Texas Labor Code defines TWC
Advisory Committee. Therefore,the Commission believes that the terms have been fully
defined.

SUBCHAPTER B. REQUIREMENTSFOR TWC ADVISORY COMMITTEE
MEMBERS

§802.11. Appointmentand Composition

Texas Labor Code, §302.013(b), provides that the executive officers of "the organization
composed of a member of and the staff director of each local workforce development
board" appoint the TWC Advisory Committee members. The statute however, does not
specifically identify the organization whose executive officers are required to appoint the
TWC Advisory Committee members.

The Commission reviewed the Sunset Advisory Commission's recommendations, as well
as the legislative history of SB 280, including legislative bill analyses and committee
meeting minutes. Even though the organization described in §302.013(b) was not
identified in the text of any version of the bill, the Sunset Advisory Commission Report
to the 78th Legislature (2003) specifically recommended that the Executive Committee of
the Workforce Leadership of Texas (WLT) [now the Texas Association of Workforce
Boards (TAWB)] appoint members to the TWC Advisory Committee. Additionally,
every version of the legislative bill analysis—from the introduced version to the enrolled
version—stated that the bill requires the executive committee of WLT to appointthe
committee members.

Therefore, based on the recommendation of the Sunset Advisory Commission and the
legislative bill analyses, the Commission designates in §802.11(a) of this chapter, the
TAWB Executive Committee, or its successor organization, as the organization
responsible for TWC Advisory Committee member appointments.

Additionally, 8802.11(a) of this chapter requires that the TAWB Executive Committee,
or its successor organization, provide to the TWC executive director or designee,
sufficient notice of the meeting at which appointments to the TWC Advisory Committee
will be made so the Agency will be able to provide a seven-day notice of the meeting to
the public. The Commission strongly believes that government organizations must
operate in the open to be responsive to the public, to foster trust and confidence in
government, and to encourage public participation. Therefore, the Commission intends
that appointments to the TWC Advisory Committee be made during a public meeting in
order to provide the public access to a full discussion of the appointments.

Texas Labor Code, 8302.013, requires that the TWC Advisory Committee be composed

of six Board members and three Board executive directors. The Commissionrules in
8802.11(b) reflect this requirement. Additionally, to align with the charge in Texas
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Government Code §2308.256(a) that Boards have a majority of their members represent
the private sector, the Commission requires in 8802.11(b) that the six Board members be
private sector employers. Because employers are the workforce network's primary
customers, the Commission believes that the TWC Advisory Committee should be
composed primarily of private sector employers.

Further, Texas Labor Code, 8302.013(d) provides that members of the TWC Advisory
Committee shall represent different geographic areas of the state. The Commission rules
in §802.11(c) reflect this requirement.

Comment: Two commenters addressed §802.11(c) regarding geographic representation.
One commenter suggested defining the term “geographic region,"” mentioned in
8802.11(c), as a single workforce area. Another commenter stated that the Commission
might be better served with a demographic (e.g., urban, rural, agricultural, industrial)
rather than a geographic distribution. The commenter also suggested the apportionment
of "seats" to geographic areas.

Response: The Commission appreciates the suggestions; however, it does not agree that
the rule language should be modified to define a geographic region as a workforce area.
While "geographic region™ is not defined in statute, the Commission believes that simply
considering a single workforce area as a separate geographic region could ultimately
result in the nine members of the TWC Advisory Committee representing nine workforce
areas located primarily in one region of the state while the other regions would have no
representation. For example, all nine memberscould be from workforce areas in the
western side of the state. Such a result would contravene legislative intent. Section
302.013(d) of the Texas Labor Code states that members of the advisory committee must
represent different geographic areas of the state.

Moreover, the Commission does not agree that the TWC Advisory Committee should
have a demographic, rather than geographic, composition as this also would contravene
legislative intent that members represent different geographic regions. Further, the
Commission disagrees with the idea that the rules should include an apportionment of
seats to geographic regions. Such a provision would unduly limit the flexibility of the
TAWB Executive Committee in appointing members.

The Commission believes that the legislative intent is clear in the statute that members
represent different geographic regions. The Commission recommends that when the
TAWB Executive Committee appoints TWC Advisory Committee members in an open
meeting, as required in §802.11, there be careful deliberations to ensure that geographical
representation is maintained.

Comment: Five commenters expressed concernsregarding the provision in proposed

8802.11(d) prohibiting TAWB Executive Committee members from serving on the TWC
Advisory Committee.
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One commenter suggested including, ata minimum, a TAWB Executive Committee
member to be on the TWC Advisory Committee in order to ensure continuity and
coordination between the TWC Advisory Committee and the TAWB Executive
Committee. The commenter also recommended that §802.11(d) be modified to authorize
the TWC Advisory Committee to establish policiesand proceduresin its bylaws to
ensure that the TWC Advisory Committee does not consist entirely of TAWB Executive
Committee members.

Another commenter recommended that the prohibition against TAWB Executive
Committee members also serving on the TWC Advisory Committee be qualified "to the
extent feasible" to allow for greater flexibility. The commenter believed a flexible
restriction would help ensure representation of all of the geographical areas on the TWC
Advisory Committee, thus accomplishing the Commission's goal to have a variety of
members on the TWC Advisory Committee.

Another commenter was concerned with the proposed prohibition against TAWB
Executive Committee members from serving on the TWC Advisory Committee, and
stated that there is no reason to exclude them from the TWC Advisory Committee.

Two commenters believed that the TWC Advisory Committee composition rules are
restrictive and run counter to the intent of the legislation, suggesting that nothing in SB
280 (or other applicable law) prohibits members of the TAWB Executive Committee
from serving on the TWC Advisory Committee.

Response: The Commission disagrees with the comment that the proposed rule
prohibiting the TAWB Executive Committee from appointing its members to serve on the
TWC Advisory Committee contravenes the intent of the statute, as the law is silenton
this issue. The Commission recognizesthat the Legislature designated the TAWB
Executive Committee to appoint members to the TWC Advisory Committee. However,
this does not necessarily imply that the Legislature intended to allow the TAWB
Executive Committee to appoint its members to the TWC Advisory Committee. If that
were the case, the Legislature would have stipulated that the TAWB Executive
Committee serve as the TWC Advisory Committee. The Legislature did not take this
action.

Although the Commission believes that the proposed prohibition does not contravene the
intent of the statute, the Commission appreciates the comments and has changed the
proposed rule language to remove the prohibition against the TAWB Executive
Committee from appointing its members to serve on the TWC Advisory Committee. The
Commission removes this prohibition in order to provide the TAWB Executive
Committee with the flexibility to appoint the most appropriate representatives to
accomplish the TWC Advisory Committee's purpose and tasks. It remains the
Commission's desire that TWC Advisory Committee members bring innovative and
strategic ideas for system-wide improvements from a wide variety of perspectives.
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The Commission proposed this prohibition to facilitate the inclusion of a variety of
TAWB members in policy discussions. Although the Commission removes the proposed
prohibition, the Commission nevertheless believes that including a diverse group of
Board members and executive directors on the TWC Advisory Committee is in the best
interest of the state and the workforce system in order to promote a demand -driven
system responsive to the needs of all employers in Texas. The Commission remains
steadfast in its desire that the TAWB Executive Committee consider the entire TAWB
membership when appointing members to the TWC Advisory Committee.

Comment: Two commenters expressed concern regarding the time commitments that
the rules may place on TWC Advisory Committee members. One commenter pointed out
that members of the TAWB Executive Committee have committed four to six years to
serve as officers of the association and that the Boards have agreed to commit funds for
their participation. Inaddition, one commenter was concerned about the effect of the
proposed rules on the ability and willingness of volunteers to serve onthe TWC Advisory
Committee. The commenter stated that the proposed rule would require a level of time
and commitment of service onthe TWC Advisory Committee that would make it difficult
for business volunteers to serve, given the amount of time already expended in serving as
local Board officers, participation in local Board committees, TAWB meetings, and
related committees and activities.

Response: The Commission appreciates and applauds the amount of time volunteered by
all individuals serving as Board members, as well as those members accepting an
appointment to the TWC Advisory Committee. These are voluntary positions and
members have the discretion to serve. Butthe Commission is concerned about the
commenter's objectives in having TAWB Executive Committee members make a four- to
six-year time commitment. Such a commitment may be unrealistic and burdensome for
volunteer business leadersserving on the Board and the TAWB Executive Committee.
The Commission does not wish to place suchatime burdenon TWC Advisory
Committee members. Therefore, to ensure that the broadest array of individuals has the
chance to serve the State of Texas and provide input to the Commission on the local
workforce delivery system the Commission encourages the TAWB Executive Committee
to consider the current obligations of Board members and TAWB Executive Committee
members when appointing individuals to the TWC Advisory Committee.

8802.12. Vacancies

Section 802.12(a), establishes that if a vacancy occurs, the TAWB Executive Committee,
or its successor organization, shall have 90 days following the date on which the vacancy
occurred to appoint a person to serve the unexpired portion of that term. Section
802.12(a) further requires that the TAWB Executive Committee, or its successor
organization, provide due notice to the Agency executive director, or designee, of
meetings at which vacancies on the TWC Advisory Committee will be filled so that the
Agency can provide a seven-day public notice of the meeting. This requirement ensures
that public access to open meetings conducted for the appointment of TWC Advisory
Committee members will also be provided for meetings conducted to make appointments
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to fill vacancies. As stated previously, this requirement also ensures that appointments to
the TWC Advisory Committee are made during a public meeting to provide the public
access to a full discussion of the appointments.

Additionally, §802.12(b) states that a vacancy shall occur if, during the member'sterm,
the TWC Advisory Committee member is no longer serving in the same role with the
Board as when the person was initially appointed to the TWC Advisory Committee. This
provision supports the geographical representation as required by Texas Labor Code,
8302.013(d) and provided in §802.11(c). For example, the geographical representation of
the TWC Advisory Committee membership could change should an executive director of
a Board located in one region of the state be appointed to the TWC Advisory Committee
and during that member's term resigns that position to become the executive director of a
Board in a different region of the state. In sucha case, 8802.12(b) would require the
Board's executive director to resign from the TWC Advisory Committee and the TAWB
Executive Committee would have 90 days to fill the vacancy. When appointing new
members to fill vacancies, the TAWB Executive Committee must adhere to the
geographical requirements in 8802.11(c).

Comment: One commenter stated that the rationale for 8802.12(b) is clear from the
preamble. The commenter suggested inserting the rationale provided in the preamble
into the actual rule language.

Response: The Commission appreciates the comment and has modified the proposed
rule language to clarify that a vacancy occurs if, during the member's term, the TWC
Advisory Committee member is no longer serving in the same role with the Board as
when the person was initially appointed to the TWC Advisory Committee. However, the
Commission makes this change in order to clarify that maintaining geographic
representation is not the only reason for this provision. The Commission also includes
this provision to ensure that the proper number of Board members and executive directors
is maintained when a member'srole changes. For example, if a TWC Advisory
Committee member who is also a Board member resigns from that Board to become the
Board's executive director, the TWC Advisory Committee will no longer be composed of
the appropriate number of Board members.

8802.13. Terms of Office

Section 802.13(a) specifies that the term of a TWC Advisory Committee member shall be
two years. Because itis important to have experienced TWC Advisory Committee
members, as well as to allow for new perspectives through rotation of membership,
8802.13(b) provides that a member may serve multiple terms, but shall serve no more
than two consecutive terms. The ability to have TWC Advisory Committee members
serve multiple terms allows for experienced members to continue to participate on the
TWC Advisory Committee. However, the provision also requires a break in membership
after two consecutive terms to afford new and fresh perspectives.
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TWC Advisory Committee members shall serve staggered terms. Itis important that the
terms of office allow for new TWC Advisory Committee members to serve with
experienced members. Itis also important to avoid simultaneous expiration of all terms,
which would require complete reconstitution of the entire TWC Advisory Committee
every two years. Section 802.13(c) provides that in order to establish the staggered
terms, TAWB shall initially appoint three Board members and one executive director for
a one-year term and three Board membersand two executive directors for a two-year
term. The four members appointed for a one-year term will fulfill a one-time, one-year
appointment that will occur during the first year the TWC Advisory Committee is in
existence. Following the expiration of the initial four members' one-year term, TAWB
shall appoint four members to two-year terms. Subsequent appointments for all members
shall be for two-year terms. In this manner, at most, only five TWC Advisory Committee
members' terms will expire every year. Four terms will expire in one year, then five
terms will expire the next year.

Comment: One commenter stated that there is no good reason or rational basis to
require term limits or staggered terms on the TWC Advisory Committee; the commenter
further stated that such a term restriction served as an impediment to the functioning of
the TWC Advisory Committee.

Response: The Commission disagrees with the comment that there is no good reason or
rational basis for term limits or staggered terms. The Commission believes that this
provision will result in a balance on the TWC Advisory Committee of both experienced
members and those with new perspectives who may serve on the TWC Advisory
Committee. Additionally, term limits recognize that private sector employers have a
primary commitment to their business, and prevent those who volunteer to serve on the
TWC Advisory Committee from having to make an overly burdensome long-term
commitment.

Comment: One commenter questioned if the initial four members' terms counted as full
two-year terms or rather one-year terms that could possibly be followed up by two, two-
year terms.

Response: The Commission appreciates the comment and responds that the initial four
members' one-year terms will count as one term, and, therefore, the members may be
reappointed to one additional two-year term, for a total service limited to three
consecutive years. The intent of the staggered terms is to avoid a complete turnover of
membership and to maintain at least four members fromthe previous year's committee.
However, the initial four members may not be appointed to more than the two
consecutive terms as required by 8802.13(b).

8802.14. Selection and Role of a Presiding Officer

Texas Government Code, 8§2110.003 states that an advisory committee shall elect a
presiding officer fromamong its members. The Commission mirrors this language in
8802.14. The Commission specifies that the presiding officer be a Board member in
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order to emphasize the importance of the private sector perspective in the work of the
TWC Advisory Committee in promoting an employer-driven workforce system. The
Commission also designates the presiding officer to report to the Commission, as
required in §2110.003(b) of the Texas Government Code.

8802.15. Leaqislative Activity

Texas Government Code, Chapter 556, regarding the use of state appropriations for
political activities, also applies to Board officers and employees. By extension, Chapter
556 covers the TWC Advisory Committee members. Therefore, the Commission
includes in §802.15(a) coverage of TWC Advisory Committee membersin the lobbying
provisions of Texas Government Code, Chapter 556. Additionally, §802.15(b) provides
that individual TWC Advisory Committee members are not prohibited from representing
themselves, their Boards, their businesses, or any other entities to the Texas Legislature,
subject to state law restrictions on lobbying; nevertheless, TWC Advisory Committee
members may not use state appropriations for political activities for TWC Advisory
Committee purposes.

General Comments on Subchapter B

Comment: Two commenters suggested that the TWC Advisory Committee should be
allowed to set procedures and policies related to appointments, composition, vacancies,
terms of office, and selection and roles of the presiding officer. Further, the commenters
stated that allowing the TWC Advisory Committee to establish its own rules for
vacancies, terms of office, and role of the presiding officer would clearly give the TWC
Advisory Committee a sense of being independent.

One commenter contended that the TWC Advisory Committee is self-governingand
should be allowed to establish its own guidelines. The commenter would supporta rule
requiring the establishment of bylaws and a review and comment period prior to approval
of such bylaws in an open meeting of the TWC Advisory Committee.

Response: Although the Commission appreciates the suggestions, it disagrees with the
comments. The commenters proposed allowing the TWC Advisory Committee the
independence to develop certain procedures and policies, some of which are regulated by
statute. For example, 8302.013 of the Texas Labor Code outlines the required
composition of the TWC Advisory Committee, while Texas Government Code
82110.003 guides selection and roles of the presiding officer. Though not covered in
statute, the Commission has provided rules regarding appointments, vacancies, and terms
of office to ensure open selection of membersand new perspectives through rotation of
membership. The Commission believes that these rules serve the public's interest and the
interests of the workforce system. The TWC Advisory Committee is welcome to develop
additional procedures and policies within the parameters set forth by the Commission.

The Commission notes that other advisory committees for state agencies—for example,
advisory committees under the Texas Health and Human Services Commission—also
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include requirements on appointments, vacancies, and terms of office. Some state agency
rules have even more prescriptive requirements. For instance, the Texas Department of
State Health Services' rules for the State Preventative Health Advisory Committee
include procedures for who is responsible for calling meetings, as well as attendance
requirements. The rules also require that the committee follow Roberts Rules of Order
Newly Revised as a basis for parliamentary decisions. The Commission believes the
TWC Advisory Committee should not be required to follow such strict procedural
requirements.

SUBCHAPTER C. REQUIREMENTS FOR TWC ADVISORY COMMITTEE
MEETINGS

§802.21. Open Meetings

The TWC Advisory Committee is nota "governmental body" as defined in the Open
Meetings Act in Texas Government Code, Chapter 551. However, research on various
advisory committees in Texas shows that other governmental entities require their
advisory committees—e.qg., the Texas Water Well Drillers Advisory Council—to conduct
meetings in accordance with the Texas Open Meetings Act. In order to promote public
participation, the Commission in §802.21(a) establishes that meetings of the TWC
Advisory Committee shall be conducted in accordance with the Open Meetings Act
requirements in Texas Government Code, Chapter 551.

To assist the TWC Advisory Committee in meeting the requirements of the Open
Meetings Act, 8802.21(b) states that the Agency's executive director, or designee, as the
central point of contact for the TWC Advisory Committee, shall be responsible for
posting the meetings in accordance with 8551.044 of the Texas Government Code, which
requires a seven-day posting for meetings with statewide jurisdiction. The Commission
expects that the TWC Advisory Committee will notify the Agency's executive director, or
designee, of its meetings and agendas in a timely manner so that statewide Open
Meetings Act requirements are met.

Section 802.21(c) requires the Agency's executive director, or designee, to prepare and
keep the meeting minutes, as set forth in Chapter 551, Subchapter B, of the Texas
Government Code, which requires that minutes or a tape recording of each open meeting
be keptand available to the public upon request. To implement this requirement, the
Agency will tape record each meeting. The Agency believes that this is the most efficient
and cost-effective mechanism to maintain an accurate record of the discussions on issues
impacting the workforce delivery system.

The Commission establishes in §802.21(d) that a quorum shall be present for TWC
Advisory Committee meetings. Accordingto 8551.001(6) of the Texas Government
Code, "quorum," means a majority of a government body, unless defined differently by
applicable law or rule or the charter of the governmental body. In keeping with these
requirements, a quorum for the purposes of this chapter is defined as six members of the
TWC Advisory Committee.
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In §802.21(e), the Commission states that the approval of five members of the TWC
Advisory Committee be required on any advice, recommendations, or reports. The
Commission includes the provisions in 8802.21(d) and §802.21(e) to emphasize the
importance of soliciting input and achieving consensus from a majority of the members
of the TWC Advisory Committee.

Comment: One commenter noted that advice, recommendations, or reports must be
approved by five members of the committee. The commenter questioned what
mechanism was in place for this, and asked whether approval would be required at a
meeting or could other methods be used. Further, the commenter stated that because
under this rule approval must be given by a simple majority of the members as a whole,
rather than by a majority of those present and voting, it seems reasonable that other
methods should be considered.

Response: The Open Meetings Act requires that members be present to vote and does
not allow the use of voting by proxy or other methods.

Comment: Two commenters were concerned about the open meetings requirements and
designating the Agency as the entity responsible for maintaining the minutes of the
meetings. One commenter stated that the Commission recognized in the preamble that
the TWC Advisory Committee is not a "governmental body™ and is therefore not subject
by law to open meetings requirements. The commenter further suggested that these rules
require the TWC Advisory Committee to comply with the open meetings requirements
under the theory of "promoting public participation.” The commenter believed that the
TWC Advisory Committee would not do anything different, whether the meetings were
open or closed to the public, and argued that the Commission did not articulate a
reasonable basis for the added burden of cost.

The second commenter expressed concern that the open meetings requirement may
discourage participation of members of the TWC Advisory Committee as envisioned by
the Texas Legislature. Further, the commenter was concerned about burdening the
Commission with criticisms or issues that make it into the minutes or recordings of these
meetings, but not into formal TWC Advisory Committee recommendations, and was not
sure that the Commission fully considered the potential impact of this rule.

Response: The Commission strongly believes that the goal of open governmentand
promoting public participation in government processesis a reasonable basis for
requiring the TWC Advisory Committee to conduct business in an open meeting. The
Commission encourages and welcomes free and open discussion and does not believe
that open meetings will discourage committee members from having candid discussions
of issues. Furthermore, through the Open Meetings Act, the State of Texas directs that
public business be conducted openly and in public view, the principle under which the
Commission intends that the business of the TWC Advisory Committee operate.
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As for the issue of the added burden of cost, it is the intent of the Commission to pay for
the costs associated with maintaining the minutes required by the Open Meetings Act by
tape recording the TWC Advisory Committee meetings. The Commission will provide
support, as stipulated in 8802.21(c) of this chapter, to assist the TWC Advisory
Committee in fulfilling the requirements of the Texas Government Code, while not
burdening the committee with the extra responsibility of summarizing the meetings.

Comment: One commenter asked if subcommittees will be subject to the Open
Meetings Act.

Response: Although subcommittees of TWC Advisory Committee are not subject to
Open Meetings Act requirements, the Commission intends that any recommendation
made by a subcommittee and brought to the TWC Advisory Committee will be discussed
fully in an open meeting of the TWC Advisory Committee before a decision adopting or
rejecting any recommendation is made.

8802.22. Open Records

Although the TWC Advisory Committee is not a "governmental body" for purposes of
the Open Meetings Act, the TWC Advisory Committee does meet the definition of a
governmental body in §552.003 of the Public Information Act. Therefore, the
Commission states in §802.22(a) that TWC Advisory Committee records are subject to
the Public Information Act, Texas Government Code, Chapter 552.

In order to assist the TWC Advisory Committee in meeting the requirements of the
Public Information Act, the Commission establishes in 8802.22(b) that the Agency's
executive director, or designee, is responsible for responding to requests for information
filed under the Public Information Act, Texas Government Code, Chapter 552.

SUBCHAPTER D. REPORTING TO THE COMMISSION

§802.31. Annual Report

Texas Government Code, §2110.005(2) requires state agencies with advisory committees
to adopt rules that "describe the manner in which the committee will report to the
agency." Texas Labor Code, 8302.013(e)(2) states that the TWC Advisory Committee
shall "report to the commission at least annually."

In§802.31(a), the Commission stipulates that the presiding officer of the TWC Advisory
Committee submit an annual report to the Commission on or before July 1 of each year
so that the Agency can complete its annual evaluation of the TWC Advisory Committee,
as required by Texas Government Code, §2110.006, by the end of a fiscal year. The
Commission requires in 8802.31(b) that the annual report delineate the TWC Advisory
Committee's activities over the previous 12 months, specifically from June 1 of the
previous year to May 31 of the reporting year, and include, ata minimum:
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(1) adescription of how the TWC Advisory Committee has accomplished its purpose
and tasks;

(2) abrief description of advice, recommendations, and reports made by the TWC
Advisory Committee;

(3) the costs related to the TWC Advisory Committee's existence and the source of
funds used to support its activities;

(4) alist of the meeting dates, including subcommittee meetings;

(5) the attendance records of its members; and

(6) the TWC Advisory Committee bylaws.

SUBCHAPTER E. AGENCY EVALUATION OF THE TWC ADVISORY
COMMITTEE AND REPORT TO THE LEGISLATIVE BUDGET BOARD

§802.41. Agency Annual Evaluation

Texas Government Code, 82110.006 provides that a state agency that has established an
advisory committee shall evaluate annually the advisory committee's work and
usefulness, and the costs related to the advisory committee's existence, including the cost
of agency staff time spent in support of the committee's activities. The Commission
mirrors this language in §802.41.

8802.42. Commission Report to the Legislative Budget Board

Texas Government Code, §2110.007 requires that the Commission report to the
Legislative Budget Board the information developed in the evaluation required by Texas
Government Code,§2110.006 and file the report biennially in connection with the
Commission's request for appropriations. The Commission provides language in §802.42
to fulfill this requirement.

Comments Regarding Costs Associated with the TWC Advisory Committee

Comment: Three commenters raised concernsregarding the costs associated with the
work of the TWC Advisory Committee.

The first commenter stated that there is no mention in the proposed rules of funding the
activities of the TWC Advisory Committee. The impact statement reported that there
would be no additional costs to state or local governments. However, the impact
statement did not include the impact on the Boards, and the commenter contended there
would be a cost impact on the Boards. The commenter stated that because the
Commission was establishing rules for composition, appointment method, meeting rules,
duration of terms, and the purpose and tasks of the TWC Advisory Committee, the
Commission should be willing to fund the expenses of the TWC Advisory Committee.

Another commenter stated that to the extent the TWC Advisory Committee is funded, it
is funded by TAWB, which is in turn funded by its member Boards.
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Additionally, one commenter questioned whether the costs associated with the TWC
Advisory Committee meetings will be absorbed by the Boards.

Response: With regard to the operational costs of the TWC Advisory Committee, the
Commission does not expect TAWB or the Boards to absorb such costs. The
Commission fully intends to provide appropriate staff support for the work of the TWC
Advisory Committee. While the Commission does not have appropriation authority to
pay for TWC Advisory Committee members'expenses (including travel and per diem) in
the FY'06—'07 biennium, Boards are authorized to pay for travel costs for Board members
or executive directors to attend TWC Advisory Committee meetings from allocated funds
available for administrative costs.

Comment: Another commenter contended that there would be an economic impact to
persons required to comply as a result of these rules. Further, the commenter stated that
there is no benefit to the public from these rules.

Response: Itis important to note that the rules do not require Boards to pay for any
expense a TWC Advisory Committee member may incur. The individual who agrees to
serve on the TWC Advisory Committee may have to pay out-of-pocket travel costs, but
does so upon his or her own initiative. Membership is completely voluntary;
participation is not mandatory for either the Board or the individual. Furthermore, the
rules do not require TWC Advisory Committee members to pay any costs in order to be a
member of the committee.

Finally, the Commission also disagrees with the comment that there is no public benefit
to these rules. The Commission adopts these rules to implement statute, which states that
the purpose of the advisory committee is to ensure Boards have formal input on issues
affecting the operations of Boards and the local workforce delivery system. These rules
will allow for greater public involvement in policy discussions related to the workforce
system.

PART I1l. COORDINATIONACTIVITIES

In the development of these rules for publication and public comment, the Commission
sought the involvement of Texas twenty-eight Boards and the Texas Association of
Workforce Boards (TAWB). The Commission provided a policy concept paper on
December 2, 2004, to the Boards and TAWB for consideration and review pursuant to
Texas Labor Code, §302.064. The Commission also conducted a conference call with
Board executive directors regarding the policy concept on December 10, 2004. During
the development of these proposed rules, the Commission considered the information
gathered in order to develop rules that provide clear and concise direction to the parties
involved.

The Commission received public comments from:
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James Belk, Chair, Texas Association of Workforce Boards (TAWB) and TAWB
Advisory Committee

Sam Vale, Chair, Lower Rio Grande Valley Workforce Development Board

Kay O'Dell, Executive Director, North East Texas Workforce Development Board

Mary Ross, Executive Director, West Central Texas Workforce Development Board
Mona Williams Statser, Executive Director, North Texas Workforce Development Board
Willie Taylor, The Texas Executive Directors Council

Angie Nelson-Wernli, Texas Health and Human Services Commission

Mark C. Guthrie, Attorney

The new rules are adopted pursuant to Texas Labor Code §301.0015 and §302.002(d),
which provide the Texas Workforce Commission with the authority to adopt, amend, or
repeal such rules as it deems necessary for the effective administration of Agency
services and activities.

The new rules affect Texas Labor Code, Title 4; Texas Labor Code §302.013, regarding

establishment of an advisory committee to the Commission; and Texas Government
Code, Chapter 2110, relating to state agency advisory committees.
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CHAPTER 802. TEXAS WORKFORCE COMMISSION LOCAL WORKFORCE
DEVELOPMENT BOARD ADVISORY COMMITTEE

SUBCHAPTER A. GENERAL PROVISIONS

§802.1. Requirements for the Texas Workforce Commission Local Workforce
Development Board Advisory Committee.

(a) The Texas Workforce Commission Local Workforce Development Board
Advisory Committee (TWC Advisory Committee) shall be appointed
pursuant to and governed by this chapter.

(b) The TWC Advisory Committee is established under Texas Labor Code,
8302.013 and is subject to Texas Government Code, Chapter 2110.

§802.2. Purpose and Tasks.
(@) The purpose of the TWC Advisory Committee isto:

(1) advise the Commission regarding the strategic direction of workforce
services in Texas:

(2) advise the Commission regarding the programs, policies, and rules of the
Commission that affect the operations of Boards and the local workforce
delivery system; and

(3) ensure that serve-asthe- Commission'sprimary-poeintofcontactfor-Local
Workforce Development Boards Beard-(BoardsBeard) have formal input

on Commission policy decisions ehairs-Board-members—and-Board

executive-directors-in-the-diseussionof-poliey-issues-affecting the
operations of Boards and the local workforce delivery system.-thatray

basis for rulemaking and nolicy dovel bt

(b) The TWC Advisory Committee shall:

(1) meet at least quarterly; and

(2) report to the Commission at least annually .;-aré
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(c) The TWC Advisory Committee may:
(1) provide a statewide perspective of the workforce system;

(2) advise the Commission on policy or rule concept papers that affect the
operations of Boards and the local workforce delivery system;

(3) make recommendations to the Commission to improve the operations of
Boards and the local workforce delivery system; and

(4) requestinformation from the Commission regarding existing rules or
policies, or other topics the TWC Advisory Committee wants to study.

8802.3. Duration of the TWC Advisory Committee.

The TWC Advisory Committee shall be abolished on September 1, 2007, unless
the Commission by rule determines a different abolishment date.

§802.4. Agency Contact.

The Agency's executive director, or designee, shall serve as the primary sirgle
point of contact for the TWC Advisory Committee.

SUBCHAPTER B. REQUIREMENTS FOR TWC ADVISORY COMMITTEE
MEMBERS

8802.11. Appointment and Composition.

(a) The executive committee of the Texas Association of Workforce Boards
(TAWB), or its successor organization, shall appoint members of the TWC
Advisory Committee in a meeting for which notice is given to the Agency's
executive director, or designee, in time for a seven-day public meeting
notification.

(b) The TWC Advisory Committee shall be composed of:
(1) six Board members who are private sector employersthat serve as
members of the organization described in subsection (a) of this section;

and

(2) three Board executive directors who serve as members of the organization
described in subsection (a) of this section.

(c) The TWC Advisory Committee members shall represent different geographic
areas of the state.
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8802.12. Vacancies.

(@) In90 days or less following the date on which a vacancy occurs, the
executive committee of the organization, as described in §802.11(a) of this
subchapter, shall, in a meeting for which notice is given to the Agency's
executive director, or designee, in time for a seven-day public meeting
notification, appoint a person to serve the unexpired portion of that member's
term.

(b) A vacancy shall occur if during the member's term, the TWC Advisory
Committee member is no longer serving in the same role with the Board as &

a-oHepe—o+Hoeiai-e ecutivedire O O o-Z2eoeeiResen Whenthe
person was initially appointed to the TWC Advisory Committee.

8802.13. Terms of Office.

(a) Notwithstanding the provisions in subsection (c) of this section, a term of a
TWC Advisory Committee member shall be two years.

(b) A member may serve multiple terms, but shall serve no more than two
consecutive terms.

(c) TWC Advisory Committee members shall serve staggered terms. In order to
establish the staggered terms, the executive committee of the organization, as
described in 8802.11(a) of this subchapter, shall initially appoint three Board
members and one executive director for a one-year term and three Board
members and two executive directors for a two-year term. Following the
expiration of the initial four members' one-year term, the organization shall
appoint four membersto two-year terms. Subsequent appointments for all
members shall be for two-year terms.

8802.14. Selectionand Role of a Presiding Officer.
The TWC Advisory Committee shall elect a presiding officer who is a Board
member and shall preside over the TWC Advisory Committee and report to the
Commission.

§802.15. Legislative Activity.

(a) The TWC Advisory Committee and its members are subject to the lobbying
provisions in Texas Government Code, Chapter 556.
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(b) Individual TWC Advisory Committee membersare not restricted from
representing themselves, their Boards, their businesses, or any other entities
to the Texas Legislature.

SUBCHAPTER C. REQUIREMENTS FOR TWC ADVISORY COMMITTEE
MEETINGS

§802.21. Open Meetings.

(a) TWC Advisory Committee meetings shall be conducted in accordance with
open meetings requirements pursuant to Texas Government Code, Chapter
551.

(b) The responsibility for posting the meetings pursuant to the open meetings
requirements of Texas Government Code, §551.044, will be carried out by
the Agency's executive director, or designee.

(c) The responsibility for preparing and keeping the minutes pursuant to the
open meetings requirements of Texas Government Code, Chapter 551,
Subchapter B, will be carried out by the Agency's executive director, or

designee.

(d) Six members of the TWC Advisory Committee shall be present to constitute
a quorum for the purpose of conducting business.

(e) Any advice, recommendations, or reports made by the TWC Advisory
Committee must be approved by five members of the TWC Advisory
Committee.

§802.22. Open Records.

(a) TWC Advisory Committee records are subject to the Public Information Act,
Texas Government Code, Chapter 552.

(b) The responsibility for responding to requests for information under the Public
Information Act, Texas Government Code, Chapter 552, will be carried out
by the Agency's executive director, or designee.

SUBCHAPTER D. REPORTING TO THE COMMISSION
§802.31. Annual Report.

(a) The TWC Advisory Committee presiding officer shall submitan annual
report to the Commission on or before July 1 of each year.
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(b) The annual report shall describe the activities of the TWC Advisory
Committee from June 1 of the previous year to May 31 of the reporting year
and include, ata minimum:

(1) adescription of how the TWC Advisory Committee has accomplished its
purpose and tasks;

(2) abrief description of advice, recommendations, and reports made by the
TWC Advisory Committee;

(3) the costs related to the TWC Advisory Committee's existence and the
source of fundsused to support its activities;

(4) alist of the meeting dates, including subcommittee meetings;
(5) the attendance records of its members; and
(6) the TWC Advisory Committee bylaws.

SUBCHAPTER E. AGENCY EVALUATION OF THE TWC ADVISORY
COMMITTEE AND REPORT TO THE LEGISLATIVE BUDGET BOARD

§802.41. Agency Annual Evaluation.
The Agency shall evaluate annually:
(1) the TWC Advisory Committee's work;
(2) the TWC Advisory Committee's usefulness; and
(3) the costs related to the TWC Advisory Committee's existence, including
the cost of Agency staff time spentin support of the TWC Advisory
Committee's activities.

8802.42. Commission Report to the Legislative Budget Board.

(@) The Commission shall report the information developed in the evaluation
required in 8802.41 of this subchapter to the Legislative Budget Board.

(b) The Commission shall file the Legislative Budget Board report, described in

subsection (a) of this section, biennially in connection with the Commission's
request for appropriations.
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	§802.1. Requirements for the Texas WorkforceCommissionLocalWorkforce Development Board Advisory Committee 

	Section 802.1 describes the statutoryauthority for the establishment of the TWC Advisory Committee. The TWC Advisory Committee, established pursuant to Texas Labor Code §302.013, is subject to Texas Government Code, Chapter 2110, and shall be governed by Chapter 802. 
	§802.2. Purpose and Tasks 
	§802.2. Purpose and Tasks 

	Texas Government Code, §2110.005(1) requires state agenciesto set forth in rule the purpose and tasks of advisory committees. Section 802.2 of this chapter provides the purpose and tasks of the TWC Advisory Committee, which the Commission based on the Sunset Advisory Commission Report to the 78th Texas Legislature, as well as the language in Texas Labor Code §302.013. 
	Section 802.2(a)(1) states that a purpose of the TWC Advisory Committee is to ensure that Boards have formal input on Commissionpolicy decisions affectingthe operations of Boards and the local workforce delivery system. This language is based on the Sunset Advisory Commission's Report. 
	Even though the TWC Advisory Committee will be the formal mechanismfor Boards to provide input to the Commissionregardingpolicies affectingBoard operations andthe local workforce deliverysystem, the Commissionwill continue to welcome and encourage input from individual Boardchairs,Board members,Board executive directors, and the public, as well as TAWB, and TAWB's Policy Committee. 
	Section 802.2(a)(2) provides that an additional purpose of the TWC Advisory Committee is to advise the Commission regarding the programs, policies, and rules of the Commission that affect the operations of Boards and the local workforce delivery system. This language is based on Texas Labor Code §302.013(e)(3). 
	Also, 802.2(a)(3) also provides that the purpose of the TWC Advisory Committee is to advise the Commission regarding the strategic direction of workforce services in Texas. The Commission adds this provision to emphasize that the advice and input provided to the Commission must include a strategic, statewide perspective that benefits the state workforce delivery system as a whole. 
	Section 802.2(b) states that the TWC Advisory Committee shall meet at least quarterly and report to the Commission at least annually. This language mirrors the tasks stipulated in Texas Labor Code, §302.013(e)(1) and §302.013(e)(2). 
	Further, §802.2(c) specifies the tasks that the TWC Advisory Committee may perform, which include providing a statewide perspective of the workforce system to the Commission; advising the Commission on policy or rule concept papers; recommending to the Commission items for improvingthe operationsof Boards andthe local workforce delivery system; and requestinginformation from the Commission regardingexisting rules, policies, or other topics that the TWC Advisory Committee wants to study. 
	Comment: One commenter stated that the legislative intent of SB 280 was to establish the TWC Advisory Committee as the Commission's primary point of contact with the Boards on policy issues concerning the operation of the local workforce system. The commenter expressed concern that the current advisory committee—a subcommittee of TAWB— is operating in direct conflict with legislative authority, noting that the TWC Advisory Committee is a legislatively mandated body, with very specific tasks, that reports to
	Response: The Commission appreciates the commenter's support of the rules and agrees with the commenter that the TWC Advisory Committee serves as the formal mechanism by which Boards provide input to the Commission on policy issues concerning the operation of the local workforce system. The Commission also agrees with the commenter's observation that the TWC Advisory Committee is a legislatively mandated advisory committee specifically created to advise the Commission and is a separate entity from TAWB. Fur
	The Commission also agrees with the commenter that the TWC Advisory Committee is to provide input to the Commission on policy issuesaffectingBoard operations from a statewide and strategic perspective. To emphasize this point, the Commissionmodified the proposed rules to add §802.2(a)(3), which states that one purpose of the TWC 
	The Commission also agrees with the commenter that the TWC Advisory Committee is to provide input to the Commission on policy issuesaffectingBoard operations from a statewide and strategic perspective. To emphasize this point, the Commissionmodified the proposed rules to add §802.2(a)(3), which states that one purpose of the TWC 
	Advisory Committee is to advise the Commission regarding the strategic direction of workforce services in Texas. 

	Comment: One commenter voiced concern that the TWC Advisory Committee would replace the TAWB Policy Committee as the primary vehicle for discussions between the Boards and the Commission. The commenter recommendedthatTAWB be addedin th e preamble in regard to welcoming and encouraging input to ensure TAWB's continued contribution to the workforce system. 
	Response: The Commission appreciates the comment and has incorporated references in the preamble to continuedinput from TAWB and the TAWB Policy Committee. However, in accordance with Texas Labor Code §302.013, the rules also specify that the TWC AdvisoryCommittee is the Commission's formal mechanism by whichBoard members and executive directors provideinput andadvisethe Commissionon programs, policies, and rules affectingBoard operationsand the local workforcedeliverysystem. 
	Comment: One commenter expressed concern that the inclusion of §802.2(c) listing the activities that the TWC Advisory Committee "may" perform implies that its activities should be limited to the list of items specified. Moreover, the commenter stated that any restrictions on the activities of the TWC Advisory Committee should be a matter of governance for the TWC Advisory Committee or TAWB, to the extent those activities otherwise comply with applicable law. 
	Response: The Commission disagrees with this comment that the rule implies that §802.2(c) limits the activities of the TWC Advisory Committee. The Commission includes a list in order to allow the TWC Advisory Committee to conduct activities that, even though not specified in statute, would be beneficial. The Commission's intent in §802.2(c) is not to restrict the topics that the TWC Advisory Committee considers but to provide a framework under which the committee operates. 
	The Commission also disagrees with the comment that the scope of the activities of the TWC Advisory Committee should be a governance matter reserved for the TWC Advisory Committee or TAWB. The Commission emphasizes that the advisory committee was created pursuant to statute (Texas Labor Code §302.013) to advise the Commission, and is subject to Chapter 2110 of the Texas Government Code. As such, it is governed by the Commission and not by TAWB. 
	Comment: One commenter asked if providing advice to the Commission includes the ability of the TWC Advisory Committee to recommend actions to the Commission. 
	Response: The Commission appreciates the comment and clarifies that the provision in §802.2(c)(3) that the TWC Advisory Committee may "make recommendations to the Commission to improve the operations of Boards and the local workforce delivery system" permits the TWC AdvisoryCommittee to recommend actionitems for the Commission to consider. 
	§802.3. Duration of the TWC Advisory Committee 
	§802.3. Duration of the TWC Advisory Committee 

	Section 802.3 abolishes the TWC Advisory Committee on September 1, 2007, unless the Commission establishes,by rule, adifferent abolishmentdate. Texas GovernmentCode §2110.008 provides that unless the state agency designates a different abolishment date, an advisory committee is automatically abolishedon the fourthanniversary of the date of its creation. The advisory committee may continue in existence after the abolishment date if the state agencyby rule provides for adifferentdate. For advisory committees 
	Comment: One commenter recommended revising the language in §802.3 to reflect that the TWC Advisory Committee shall continue in effect until such time as the Legislature no longer determines a need for the committee. Because the TWC Advisory Committee was created by legislation, the commenter stated that it is appropriate that only the Legislature can abolish the committee. In addition, the commenter also pointed out that the TWC Advisory Committee was created "to advise the commission and commission staff 
	Response: The Texas Legislature has established in Texas Government Code, Chapter 2110, aprocess by whichadvisorycommitteesare automatically abolished. The Commission's new rules follow that process. Section 2110.008(b) of the Texas Government Code provides that an advisory committee is automatically abolished on the fourth anniversary of the date of its creation. Because the law creating the TWC Advisory Committee became effective September 1, 2003, the automatic abolishment date of the TWC Advisory Commit
	The Commission recognizes that there may be an ongoing need for the TWC Advisory Committee after September 1, 2007. Section 2110.008(b) of the Texas Government Code allows agencies to establish, by rule, a different abolishmentdate,beyondthe automatic abolishment date. Additionally, §2110.006 and §2110.007 of the Texas Government Code require state agencies to evaluate annually the work, usefulness, and costs of advisory committees and report to the Legislative Budget Board the results of the annual evaluat
	§802.4. Agency Contact 
	§802.4. Agency Contact 

	To facilitate effective andefficient communication, the Commission designates in §802.4 the Agency's executive director, or his or her designee, as the primary point of contact for the TWC Advisory Committee. 
	Comment: One commenter stated that the Commission should have an open-door communication policy with the entire workforce system. Though the TWC Advisory Committee is a user-friendly concept for the Commission, the commenter stated that there is no system in place to capture all of the things that could affect local workforce area. 
	Response: The Commission agrees and will continue to have an open communication policy with parties interested in the workforce system. In order to emphasize the Commission's intent that there be open communication, a change is being made to the proposed rule to clarifythat the ExecutiveDirector is the TWC Advisory Committee's primary point of contact, rather than the single point of contact. It is the Commission's intent that formal communications, advice, reports, recommendations, requests for information
	This provision does not preclude TWC Advisory Committee members from communicatingwith Commissioners, Commissionstaff or other Agency staff regarding issues of the TWC Advisory Committee. The Commission continues to encourage and to welcome additional input from Board chairs, Board members, Board executive directors, and the public, as well as TAWB and the TAWB Policy Committee. The Commission also will continue the biweekly conference calls with the Board executive directors to discuss issues relating to B

	General Comments on Subchapter A 
	General Comments on Subchapter A 
	Comment: One commenter recommended that the Commission define "Board" and "TWC Advisory Committee" in the rules. 
	Response: The Commission appreciates the recommendation. However, new Chapter 802 is an addition to Texas Administrative Code (TAC), Title 40, Part 20. According to 40 TAC §800.2, Definitions, the words and terms in this section, relating to the Texas Workforce Commission,when used in Part 20, will have establishedmeanings, unlessthe 
	Response: The Commission appreciates the recommendation. However, new Chapter 802 is an addition to Texas Administrative Code (TAC), Title 40, Part 20. According to 40 TAC §800.2, Definitions, the words and terms in this section, relating to the Texas Workforce Commission,when used in Part 20, will have establishedmeanings, unlessthe 
	context clearlyindicates otherwise. ALocalWorkforce DevelopmentBoardis definedin 40TAC §800.2(3). Therefore,itis not necessary to includeor referencethatdefinition in new Chapter 802. Additionally, §302.013(a) of the Texas Labor Code defines TWC AdvisoryCommittee. Therefore,the Commissionbelieves thatthe terms havebeenfully defined. 

	SUBCHAPTER B. REQUIREMENTS FOR TWC ADVISORY COMMITTEE MEMBERS 
	§802.11. Appointment and Composition 
	§802.11. Appointment and Composition 

	Texas Labor Code, §302.013(b), provides that the executive officers of "the organization composed of a member of and the staff director of each local workforce development board" appoint the TWC Advisory Committee members. The statute however, does not specifically identify the organization whose executive officers are required to appoint the TWC Advisory Committee members. 
	The Commission reviewed the Sunset Advisory Commission's recommendations, as well as the legislative history of SB 280, including legislative bill analyses and committee meeting minutes. Even though the organization described in §302.013(b) was not identified in the text of any version of the bill, the Sunset Advisory Commission Report to the 78th Legislature (2003) specifically recommended that the Executive Committee of the Workforce Leadershipof Texas (WLT) [now the Texas Associationof Workforce Boards (
	Therefore, based on the recommendationof the Sunset Advisory Commissionand the legislative bill analyses, the Commission designates in §802.11(a) of this chapter, the TAWB Executive Committee, or its successor organization, as the organization responsible for TWC AdvisoryCommittee member appointments. 
	Additionally, §802.11(a) of this chapter requires that the TAWB Executive Committee, or its successor organization, provide to the TWC executive director or designee, sufficient notice of the meeting at which appointments to the TWC Advisory Committee will be made so the Agency willbe able to provide aseven-day notice of the meetingto the public. The Commission strongly believes that government organizations must operate in the open to be responsive to the public, to foster trust and confidence in governmen
	Texas Labor Code, §302.013, requires that the TWC Advisory Committee be composed of six Board members and three Board executive directors. The Commission rules in §802.11(b) reflect this requirement. Additionally, to align with the charge in Texas 
	Texas Labor Code, §302.013, requires that the TWC Advisory Committee be composed of six Board members and three Board executive directors. The Commission rules in §802.11(b) reflect this requirement. Additionally, to align with the charge in Texas 
	Government Code §2308.256(a) that Boards have a majority of their members represent the private sector, the Commission requires in §802.11(b) that the six Board members be private sector employers. Because employers are the workforce network's primary customers, the Commission believes that the TWC Advisory Committee should be composed primarily of private sector employers. 

	Further, Texas Labor Code, §302.013(d) provides that members of the TWC Advisory Committee shallrepresentdifferentgeographic areas of the state. The Commission rules in §802.11(c) reflect this requirement. 
	Comment: Two commenters addressed §802.11(c) regarding geographic representation. One commenter suggested defining the term "geographic region," mentioned in §802.11(c), as a single workforce area. Another commenter stated that the Commission might be better served with a demographic (e.g., urban, rural, agricultural, industrial) rather than a geographic distribution. The commenter also suggested the apportionment of "seats" to geographic areas. 
	Response: The Commission appreciates the suggestions; however, it does not agree that the rule language should be modified to definea geographic region as a workforcearea. While "geographic region" is notdefinedin statute, the Commission believesthat simply consideringa single workforcearea as a separate geographic region could ultimately result in the nine members of the TWC Advisory Committee representing nine workforce areas located primarily in one region of the state while the other regions would have 
	Moreover, the Commission does not agree that the TWC Advisory Committee should have a demographic, rather than geographic, composition as this also would contravene legislative intent that members represent different geographic regions. Further, the Commission disagrees with the idea that the rules should include anapportionment of seats to geographic regions. Such a provision would unduly limit the flexibility of the TAWB Executive Committee in appointing members. 
	The Commission believes that the legislative intent is clear in the statute that members represent different geographic regions. The Commission recommends that when the TAWB Executive Committee appoints TWC Advisory Committee members in an open meeting, as required in §802.11, there be careful deliberations to ensure that geographical representation is maintained. 
	Comment: Five commenters expressed concerns regarding the provision in proposed §802.11(d) prohibiting TAWB Executive Committee members from serving on the TWC Advisory Committee. 
	One commenter suggested including, at a minimum, a TAWB Executive Committee member to be on the TWC Advisory Committee in order to ensure continuity and coordination between the TWC Advisory Committee and the TAWB Executive Committee. The commenter also recommended that §802.11(d) be modified to authorize the TWC Advisory Committee to establish policies and procedures in its bylaws to ensure that the TWC Advisory Committee does not consist entirely of TAWB Executive Committee members. 
	Another commenter recommended that the prohibition against TAWB Executive Committee members also servingon the TWC Advisory Committee be qualified "to the extent feasible" to allow for greater flexibility. The commenter believed a flexible restriction would help ensure representation of all of the geographical areas on the TWC Advisory Committee, thus accomplishing the Commission's goal to have a variety of members on the TWC Advisory Committee. 
	Another commenter was concerned with the proposed prohibition against TAWB Executive Committee members from servingon the TWC Advisory Committee, and stated that there is no reason to exclude them from the TWC Advisory Committee. 
	Two commenters believed that the TWC Advisory Committee composition rules are restrictive and run counter to the intent of the legislation, suggesting that nothing in SB 280 (or other applicable law) prohibits members of the TAWB Executive Committee from serving on the TWC Advisory Committee. 
	Response: The Commission disagrees with the comment that the proposed rule prohibitingthe TAWB Executive Committee from appointingits members to serve on the TWC Advisory Committee contravenes the intent of the statute, as the law is silent on this issue. The Commission recognizes that the Legislature designated the TAWB Executive Committee to appoint members to the TWC Advisory Committee. However, this does not necessarily imply that the Legislature intended to allow the TAWB Executive Committee to appoint
	Although the Commission believes that the proposed prohibition does not contravene the intent of the statute, the Commission appreciates the comments and has changed the proposed rule language to remove the prohibition againstthe TAWB Executive Committee from appointing its members to serve on the TWC Advisory Committee. The Commission removes this prohibition in order to provide the TAWB Executive Committee with the flexibility to appoint the most appropriate representatives to accomplish the TWC Advisory 
	The Commission proposedthis prohibitionto facilitate the inclusion of a variety of TAWB members in policy discussions. Although the Commission removes the proposed prohibition, the Commission nevertheless believes that including a diverse group of Board members and executive directors on the TWC Advisory Committee is in the best interest of the state and the workforce system in order to promote a demand-driven system responsive to the needs of all employers in Texas. The Commission remains steadfast in its 
	Comment: Two commenters expressed concern regarding the time commitments that the rules may place on TWC Advisory Committee members. One commenter pointed out that members of the TAWB Executive Committee have committed four to six years to serve as officersof the associationand thatthe Boards haveagreed to commitfunds for their participation. In addition, one commenter was concerned about the effect of the proposed rules on the ability and willingness of volunteers to serve on the TWC Advisory Committee. Th
	Response: The Commission appreciates and applauds the amount of time volunteered by all individuals serving as Board members, as well as those members accepting an appointment to the TWC Advisory Committee. These are voluntary positions and members have the discretion to serve. But the Commission is concerned about the commenter's objectives in havingTAWB Executive Committee members make a four-to six-year time commitment. Such a commitment may be unrealistic and burdensome for volunteer business leaders se
	§802.12. Vacancies 
	§802.12. Vacancies 

	Section 802.12(a), establishes that if a vacancy occurs, the TAWB Executive Committee, or its successor organization, shallhave90days followingthe date on whichthe vacancy occurred to appoint aperson to serve the unexpiredportionof thatterm. Section 802.12(a) further requires that the TAWB ExecutiveCommittee, or its successor organization, provide due notice to the Agency executive director, or designee, of meetings at which vacancies on the TWC Advisory Committee will be filled so that the Agency can provi
	Section 802.12(a), establishes that if a vacancy occurs, the TAWB Executive Committee, or its successor organization, shallhave90days followingthe date on whichthe vacancy occurred to appoint aperson to serve the unexpiredportionof thatterm. Section 802.12(a) further requires that the TAWB ExecutiveCommittee, or its successor organization, provide due notice to the Agency executive director, or designee, of meetings at which vacancies on the TWC Advisory Committee will be filled so that the Agency can provi
	to fill vacancies. As stated previously, this requirement also ensures that appointments to the TWC Advisory Committee are made during a public meeting to provide the public access to a full discussion of the appointments. 

	Additionally, §802.12(b) states that a vacancy shall occur if, during the member's term, the TWC Advisory Committee member is no longer serving in the same role with the Board as when the person was initially appointed to the TWC Advisory Committee. This provision supports the geographical representation as required by Texas Labor Code, §302.013(d) and provided in §802.11(c). For example, the geographical representation of the TWC Advisory Committee membership could change should an executive director of a 
	Comment: One commenter stated that the rationale for §802.12(b) is clear from the preamble. The commenter suggested inserting the rationale provided in the preamble into the actual rule language. 
	Response: The Commission appreciates the comment and has modified the proposed rule language to clarify that a vacancy occurs if, duringthe member's term, the TWC Advisory Committee member is no longer serving in the same role with the Board as when the person was initially appointed to the TWC Advisory Committee. However, the Commission makes this change in order to clarify thatmaintaininggeographic representation is notthe only reasonfor this provision. The Commissionalso includes this provision to ensure
	§802.13. Terms of Office 
	§802.13. Terms of Office 

	Section 802.13(a) specifies that the term of a TWC Advisory Committee member shall be two years. Because it is important to have experienced TWC Advisory Committee members, as well as to allow for new perspectives through rotation of membership, §802.13(b) provides that a member may serve multiple terms, but shall serve no more than two consecutive terms. The ability to have TWC Advisory Committee members serve multiple terms allows for experienced members to continue to participate on the TWC Advisory Comm
	TWC Advisory Committee members shall serve staggered terms. It is important that the terms of officeallow for newTWC AdvisoryCommitteemembers to serve with experiencedmembers. Itis also importantto avoid simultaneous expirationof allterms, which would require complete reconstitution of the entire TWC Advisory Committee every two years. Section 802.13(c) provides that in order to establish the staggered terms, TAWB shallinitially appointthree Board members andone executive director for a one-year term and th
	Comment: One commenter stated that there is no good reason or rational basis to require term limits or staggered terms on the TWC Advisory Committee; the commenter further stated that such a term restriction served as an impediment to the functioning of the TWC Advisory Committee. 
	Response: The Commission disagrees with the comment that there is no good reason or rational basis for term limits or staggered terms. The Commission believes that this provision will result in a balance on the TWC Advisory Committee of both experienced members and those with new perspectives who may serve on the TWC Advisory Committee. Additionally, term limits recognize that private sector employers have a primary commitment to their business, and prevent those who volunteer to serve on the TWC AdvisoryCo
	Comment: One commenter questioned if the initial four members' terms counted as full two-year terms or rather one-year terms that could possibly be followed upby two, two-year terms. 
	Response: The Commission appreciates the comment and responds that the initial four members' one-year terms will count as one term, and, therefore, the members may be reappointed to one additionaltwo-year term, for a totalservice limited to three consecutive years. The intent of the staggered terms is to avoid a complete turnover of membership and to maintainat least four membersfromthe previous year's committee. However, the initial four members may not be appointedto more than the two consecutive terms as
	§802.14. Selection andRole of aPresidingOfficer 
	§802.14. Selection andRole of aPresidingOfficer 

	Texas Government Code, §2110.003 states that an advisory committee shall elect a presidingofficer fromamongits members. The Commission mirrors this language in §802.14. The Commission specifies that the presiding officer be a Board member in 
	Texas Government Code, §2110.003 states that an advisory committee shall elect a presidingofficer fromamongits members. The Commission mirrors this language in §802.14. The Commission specifies that the presiding officer be a Board member in 
	order to emphasize the importance of the private sector perspective in the work of the TWC Advisory Committee in promoting an employer-driven workforce system. The Commission also designates the presidingofficer to report to the Commission, as required in §2110.003(b) of the Texas Government Code. 

	§802.15. Legislative Activity 
	§802.15. Legislative Activity 

	Texas Government Code, Chapter 556, regardingthe use of state appropriations for politicalactivities, also applies to Board officers and employees. Byextension,Chapter 556 covers the TWC Advisory Committee members. Therefore, the Commission includes in §802.15(a) coverage of TWC Advisory Committee members in the lobbying provisions of Texas Government Code, Chapter 556. Additionally, §802.15(b) provides that individual TWC Advisory Committee members are not prohibited from representing themselves, their Boa

	General Comments on Subchapter B 
	General Comments on Subchapter B 
	Comment: Two commenters suggested that the TWC Advisory Committee should be allowed to set procedures and policies related to appointments, composition, vacancies, terms of office, andselection and roles of the presidingofficer. Further,the commenters stated that allowingthe TWC AdvisoryCommittee to establishits own rules for vacancies, terms of office, androle of the presidingofficer wouldclearlygive the TWC Advisory Committee a sense of being independent. 
	One commenter contended that the TWC Advisory Committee is self-governingand should be allowed to establish its own guidelines. The commenter would support a rule requiring the establishment of bylaws and a review and comment period prior to approval of suchbylaws in an openmeetingof the TWC AdvisoryCommittee. 
	Response: Although the Commission appreciates the suggestions, it disagrees with the comments. The commenters proposed allowing the TWC Advisory Committee the independence to develop certain procedures and policies, some of which are regulated by statute. For example, §302.013 of the Texas Labor Code outlines the required composition of the TWC Advisory Committee, while Texas Government Code §2110.003guides selection androles of the presidingofficer. Though not coveredin statute, the Commission has provided
	The Commission notes that other advisory committeesfor state agencies—for example, advisory committees under the Texas Health and Human Services Commission—also 
	include requirements on appointments, vacancies, and terms of office. Some state agency rules have even more prescriptive requirements. For instance, the Texas Department of State HealthServices' rules for the State Preventative HealthAdvisoryCommittee include procedures for who is responsiblefor callingmeetings, as well as attendance requirements. The rules also require that the committee follow Roberts Rules of Order Newly Revised as abasis for parliamentarydecisions. The Commissionbelieves the TWC Adviso
	SUBCHAPTER C. REQUIREMENTS FOR TWC ADVISORY COMMITTEE MEETINGS 
	§802.21. Open Meetings 
	§802.21. Open Meetings 

	The TWC Advisory Committee is not a "governmental body" as defined in the Open Meetings Act in Texas Government Code, Chapter 551. However, research on various advisory committees in Texas shows that other governmental entities require their advisory committees—e.g., the Texas Water Well Drillers Advisory Council—to conduct meetings in accordance with the Texas Open Meetings Act. In order to promote public participation, the Commission in §802.21(a) establishes that meetings of the TWC Advisory Committee sh
	To assist the TWC Advisory Committee in meeting the requirements of the Open Meetings Act, §802.21(b) states that the Agency's executive director, or designee, as the centralpoint of contactfor the TWC AdvisoryCommittee, shallbe responsible for posting the meetings in accordance with §551.044 of the Texas Government Code, which requires aseven-daypostingfor meetings with statewide jurisdiction. The Commission expects that the TWC Advisory Committee will notify the Agency's executivedirector,or designee, of 
	Section 802.21(c) requires the Agency's executive director, or designee, to prepare and keep the meeting minutes, as set forth in Chapter 551, Subchapter B, of the Texas Government Code, which requires that minutes or a tape recording of each open meeting be kept and available to the public upon request. To implement this requirement, the Agency will tape record each meeting. The Agency believes that this is the most efficient and cost-effective mechanism to maintain an accuraterecordof the discussions on i
	The Commission establishes in §802.21(d) that a quorum shall be present for TWC Advisory Committee meetings. According to §551.001(6) of the Texas Government Code, "quorum," means a majority of a government body,unless defineddifferentlyby applicable law or rule or the charter of the governmental body. In keeping with these requirements, a quorum for the purposes of this chapter is defined as six members of the TWC Advisory Committee. 
	In §802.21(e), the Commission states that the approval of five members of the TWC Advisory Committee be required on any advice, recommendations, or reports. The Commission includes the provisions in §802.21(d) and §802.21(e) to emphasize the importance of soliciting input and achieving consensus from a majority of the members of the TWC Advisory Committee. 
	Comment: One commenter noted that advice, recommendations, or reports must be approved by five members of the committee. The commenter questioned what mechanism was in place for this, and asked whether approvalwouldbe requiredat a meeting or could other methods be used. Further, the commenter stated that because under this rule approval must be given by a simple majority of the members as a whole, rather than by a majority of those present and voting, it seems reasonable that other methods should be conside
	Response: The Open Meetings Act requires that members be present to vote and does not allow the use of voting by proxy or other methods. 
	Comment: Two commenters were concerned about the open meetings requirements and designatingthe Agency as the entity responsible for maintainingthe minutes of the meetings. One commenter stated that the Commission recognized in the preamble that the TWC AdvisoryCommittee is not a"governmentalbody" andis therefore not subject bylaw to open meetings requirements. The commenter further suggested thatthese rules require the TWC Advisory Committee to comply with the open meetings requirements under the theory of 
	The second commenter expressed concern that the open meetings requirement may discourage participation of members of the TWC Advisory Committee as envisioned by the Texas Legislature. Further, the commenter was concerned about burdening the Commission with criticisms or issues that make it into the minutes or recordings of these meetings, but not into formal TWC Advisory Committee recommendations, and was not sure that the Commission fully considered the potential impact of this rule. 
	Response: The Commission strongly believes that the goal of open government and promotingpublic participationin government processesis a reasonablebasis for requiring the TWC Advisory Committee to conduct business in an open meeting. The Commission encourages andwelcomes freeand open discussion anddoesnot believe that open meetings will discourage committee members from havingcandid discussions of issues. Furthermore, through the Open Meetings Act, the State of Texas directs that public business be conducte
	As for the issue of the added burden of cost, it is the intent of the Commission to pay for the costs associated with maintaining the minutes required by the Open Meetings Act by tape recording the TWC Advisory Committee meetings. The Commission will provide support, as stipulated in §802.21(c) of this chapter, to assist the TWC Advisory Committee in fulfillingthe requirements of the Texas GovernmentCode, while not burdening the committee with the extra responsibility of summarizing the meetings. 
	Comment: One commenter asked if subcommittees will be subject to the Open Meetings Act. 
	Response: Although subcommittees of TWC Advisory Committee are not subject to Open Meetings Act requirements, the Commission intends that any recommendation made by a subcommittee and brought to the TWC Advisory Committee will be discussed fully in an open meeting of the TWC Advisory Committee before a decision adopting or rejecting any recommendation is made. 
	§802.22. Open Records 
	§802.22. Open Records 

	Although the TWC AdvisoryCommittee is not a"governmentalbody" for purposesof the Open Meetings Act, the TWC Advisory Committee does meet the definition of a governmental body in §552.003 of the Public Information Act. Therefore, the Commission states in §802.22(a) that TWC Advisory Committee records are subject to the Public Information Act, Texas Government Code,Chapter 552. 
	In order to assist the TWC Advisory Committee in meeting the requirements of the Public Information Act, the Commission establishes in §802.22(b) that the Agency's executive director, or designee, is responsible for respondingto requests for information filed under the Public Information Act, Texas GovernmentCode, Chapter 552. 
	SUBCHAPTER D. REPORTING TO THE COMMISSION 
	§802.31. Annual Report 
	§802.31. Annual Report 

	Texas Government Code, §2110.005(2) requires state agencies with advisory committees to adopt rules that "describe the manner in which the committee will report to the agency." Texas Labor Code, §302.013(e)(2) states that the TWC Advisory Committee shall "report to the commission at least annually." 
	In§802.31(a), the Commission stipulates that the presiding officer of the TWC Advisory Committee submit an annual report to the Commission on or before July 1 of each year so that the Agency can complete its annual evaluation of the TWC Advisory Committee, as required by Texas Government Code, §2110.006, by the end of a fiscal year. The Commission requires in §802.31(b) that the annual report delineate the TWC Advisory Committee's activities over the previous 12 months, specifically from June 1 of the previ
	(1) 
	(1) 
	(1) 
	a description of how the TWC Advisory Committee has accomplished its purpose and tasks; 

	(2) 
	(2) 
	a brief description of advice, recommendations, and reports made by the TWC Advisory Committee; 

	(3) 
	(3) 
	the costs related to the TWC Advisory Committee's existence and the source of funds used to support its activities; 

	(4) 
	(4) 
	a list of the meeting dates, including subcommittee meetings; 

	(5) 
	(5) 
	the attendance records of its members; and 

	(6) 
	(6) 
	the TWC Advisory Committee bylaws. 


	SUBCHAPTER E. AGENCY EVALUATION OF THE TWC ADVISORY COMMITTEE AND REPORT TO THE LEGISLATIVE BUDGET BOARD 
	§802.41. Agency Annual Evaluation 
	§802.41. Agency Annual Evaluation 

	Texas Government Code, §2110.006 provides that a state agency that has established an advisory committee shall evaluate annually the advisory committee's work and usefulness, and the costs related to the advisory committee's existence, includingthe cost of agency staff time spent in support of the committee's activities. The Commission mirrors this language in §802.41. 
	§802.42. Commission Report to the Legislative Budget Board 
	§802.42. Commission Report to the Legislative Budget Board 

	Texas Government Code, §2110.007 requires that the Commission report to the Legislative Budget Board the information developed in the evaluation required by Texas Government Code,§2110.006 andfile the report bienniallyin connectionwith the Commission's request for appropriations. The Commission provides language in §802.42 to fulfill this requirement. 

	Comments Regarding Costs Associated with the TWC Advisory Committee 
	Comments Regarding Costs Associated with the TWC Advisory Committee 
	Comments Regarding Costs Associated with the TWC Advisory Committee 

	Comment: Three commenters raised concerns regarding the costs associated with the work of the TWC Advisory Committee. 
	The first commenter stated that there is no mention in the proposed rules of fundingthe activities of the TWC Advisory Committee. The impact statement reported that there would be no additional costs to state or local governments. However, the impact statement did not include the impact on the Boards, and the commenter contended there would be a cost impact on the Boards. The commenter stated that because the Commission was establishing rules for composition, appointment method, meeting rules, duration of t
	Another commenter stated that to the extent the TWC Advisory Committee is funded, it is funded by TAWB, which is in turn funded by its member Boards. 
	Additionally, one commenter questioned whether the costs associated with the TWC Advisory Committee meetings will be absorbed by the Boards. 
	Response: With regard to the operational costs of the TWC Advisory Committee, the Commission does not expect TAWB or the Boards to absorb such costs. The Commission fully intends to provide appropriate staff support for the work of the TWC Advisory Committee. While the Commission does not have appropriation authority to pay for TWC Advisory Committee members' expenses (including travel and per diem) in the FY'06–'07 biennium,Boards are authorized to payfor travel costs for Boardmembers or executive director
	Comment: Another commenter contended that there would be an economic impact to persons required to comply as a result of these rules. Further, the commenter stated that there is no benefit to the public from these rules. 
	Response: It is important to note that the rules do not require Boards to pay for any expense a TWC Advisory Committee member may incur. The individual who agrees to serve on the TWC Advisory Committee may have to pay out-of-pocket travel costs, but does so upon his or her own initiative. Membership is completely voluntary; participation is notmandatoryfor either the Board or the individual. Furthermore, the rules do not require TWC Advisory Committee members to pay any costs in order to be a member of the 
	Finally, the Commission also disagrees with the comment that there is no public benefit to these rules. The Commission adopts these rules to implement statute, which states that the purpose of the advisory committee is to ensure Boards have formal input on issues affectingthe operations of Boards and the local workforce delivery system. These rules will allow for greater public involvementin policydiscussions relatedto the workforce system. 

	PART III. COORDINATION ACTIVITIES 
	PART III. COORDINATION ACTIVITIES 
	In the development of these rules for publication and public comment, the Commission sought the involvement of Texas' twenty-eight Boards and the Texas Association of Workforce Boards (TAWB). The Commissionprovideda policy conceptpaper on December 2, 2004, to the Boards and TAWB for consideration and review pursuant to Texas Labor Code, §302.064. The Commission also conducted a conference call with Board executive directors regarding the policy concept on December 10, 2004. During the developmentof thesepro
	The Commission received public comments from: 
	James Belk, Chair, Texas Association of Workforce Boards (TAWB) and TAWB Advisory Committee Sam Vale, Chair, Lower Rio Grande Valley Workforce Development Board Kay O'Dell, Executive Director, North East Texas Workforce Development Board Mary Ross, Executive Director, West Central Texas Workforce Development Board Mona Williams Statser, Executive Director, North Texas Workforce Development Board Willie Taylor, The Texas Executive Directors Council Angie Nelson-Wernli, Texas Health and Human Services Commiss
	The new rules are adopted pursuant to Texas Labor Code §301.0015 and §302.002(d), which provide the Texas Workforce Commission with the authority to adopt, amend, or repeal such rules as it deems necessary for the effective administration of Agency services and activities. 
	The new rules affect Texas Labor Code, Title 4; Texas Labor Code §302.013, regarding establishment of an advisory committee to the Commission; and Texas Government Code, Chapter 2110, relating to state agency advisory committees. 
	CHAPTER 802. TEXAS WORKFORCE COMMISSION LOCAL WORKFORCE DEVELOPMENT BOARD ADVISORY COMMITTEE 
	SUBCHAPTER A. GENERAL PROVISIONS 
	§802.1. Requirements for the Texas Workforce Commission Local Workforce Development Board Advisory Committee. 
	(a) 
	(a) 
	(a) 
	The Texas Workforce Commission Local Workforce Development Board Advisory Committee (TWC Advisory Committee) shall be appointed pursuant to and governed by this chapter. 

	(b) 
	(b) 
	The TWC Advisory Committee is established under Texas Labor Code, §302.013 and is subject to Texas Government Code, Chapter 2110. 



	§802.2. Purpose and Tasks. 
	§802.2. Purpose and Tasks. 
	(a) 
	(a) 
	(a) 
	(a) 
	The purpose of the TWC Advisory Committee is to
	: 


	(1) 
	(1) 
	(1) 
	(1) 

	advise the Commission regarding the strategic direction of workforce services in Texas; 
	advise the Commission regarding the strategic direction of workforce services in Texas; 


	(2) 
	(2) 
	(2) 

	advise the Commission regarding the programs, policies, and rules of the Commission that affectthe operations of Boards andthe local workforce delivery system; and 
	advise the Commission regarding the programs, policies, and rules of the Commission that affectthe operations of Boards andthe local workforce delivery system; and 


	(3) 
	(3) 
	(3) 

	Local Workforce Development () affecting the operations of Boards and the local workforce delivery system. 
	ensure that 
	serve as the Commission's primary point of contact for 
	Boards 
	Board 
	Boards
	Board
	have formal input on Commission policy decisions 
	chairs, Board members, and Board executive directors in the discussion of policy issues 
	that may serve as a basis for rulemakingand policy development by the Commission. 




	(b) 
	(b) 
	(b) 
	The TWC Advisory Committee shall: 

	(1) 
	(1) 
	(1) 
	meet at least quarterly; 
	and 


	(2) 
	(2) 
	report to the Commission at least annually
	.
	; and 


	(3) 
	(3) 
	(3) 

	advise the Commission and Commission staff regarding the programs, policies, and rules of the Commission that affect the operations of Boards and the local workforce delivery system. 
	advise the Commission and Commission staff regarding the programs, policies, and rules of the Commission that affect the operations of Boards and the local workforce delivery system. 




	(c) 
	(c) 
	(c) 
	The TWC Advisory Committee may: 

	(1) 
	(1) 
	(1) 
	provide a statewide perspective of the workforce system; 

	(2) 
	(2) 
	advise the Commission on policy or rule concept papers that affect the operations of Boards and the local workforce delivery system; 

	(3) 
	(3) 
	make recommendations to the Commission to improve the operations of Boards and the local workforce delivery system; and 

	(4) 
	(4) 
	requestinformation from the Commissionregardingexistingrules or policies, or other topics the TWC Advisory Committee wants to study. 





	§802.3. Duration of the TWC Advisory Committee. 
	§802.3. Duration of the TWC Advisory Committee. 
	The TWC Advisory Committee shall be abolished on September 1, 2007, unless the Commission by rule determines a different abolishment date. 

	§802.4. Agency Contact. 
	§802.4. Agency Contact. 
	The Agency's executive director, shall serve as the point of contact for the TWC Advisory Committee. 
	or designee, 
	primary 
	single 

	SUBCHAPTER B. REQUIREMENTS FOR TWC ADVISORY COMMITTEE MEMBERS 
	§802.11. Appointment and Composition. 
	(a) 
	(a) 
	(a) 
	The executive committee of the Texas Association of Workforce Boards (TAWB), or its successor organization, shall appoint members of the TWC Advisory Committee in a meetingfor which noticeis given to the Agency's executive directorin time for a seven-day public meeting notification. 
	, or designee, 


	(b) 
	(b) 
	(b) 
	The TWC Advisory Committee shall be composed of: 

	(1) 
	(1) 
	(1) 
	six Board members who are private sector employers that serve as members of the organization described in subsection (a) of this section; and 

	(2) 
	(2) 
	three Board executive directors who serve as members of the organization described in subsection (a) of this section. 



	(c) 
	(c) 
	The TWC Advisory Committee members shall represent different geographic areas of the state. 

	(d) 
	(d) 
	(d) 

	A member of the executive committee of the organization described in subsection (a) of this section shall not serve as a member of the TWC Advisory Committee. 
	A member of the executive committee of the organization described in subsection (a) of this section shall not serve as a member of the TWC Advisory Committee. 




	§802.12. Vacancies. 
	§802.12. Vacancies. 
	(a) 
	(a) 
	(a) 
	In 90 days or less following the date on which a vacancy occurs, the executive committee of the organization, as described in §802.11(a) of this subchapter, shall, in a meetingfor which noticeis given to the Agency's executive directorin time for a seven-day public meeting notification, appoint aperson to serve the unexpiredportionof that member's term. 
	, or designee, 


	(b) 
	(b) 
	A vacancy shall occur if during the member's term, the TWC Advisory Committee member is no longer when the person was initially appointed to the TWC Advisory Committee. 
	serving in the same role with the Board as 
	a Board member of or an executive director for the Board represented 




	§802.13. Terms of Office. 
	§802.13. Terms of Office. 
	(a) 
	(a) 
	(a) 
	Notwithstanding the provisions in subsection (c) of this section, a term of a TWC Advisory Committee member shall be two years. 

	(b) 
	(b) 
	A member may serve multiple terms, but shall serve no more than two consecutive terms. 

	(c) 
	(c) 
	TWC Advisory Committee members shall serve staggered terms. In order to establish the staggered terms, the executive committee of the organization, as described in §802.11(a) of this subchapter, shall initially appoint three Board members and one executive director for a one-year term and three Board members and two executive directors for atwo-year term. Followingthe expiration of the initial four members' one-year term, the organization shall appointfour membersto two-year terms. Subsequent appointments f



	§802.14. Selection and Role of a Presiding Officer. 
	§802.14. Selection and Role of a Presiding Officer. 
	The TWC AdvisoryCommittee shall elect apresidingofficer who is aBoard member and shall preside over the TWC Advisory Committee and report to the Commission. 

	§802.15. Legislative Activity. 
	§802.15. Legislative Activity. 
	(a) 
	(a) 
	(a) 
	The TWC Advisory Committee and its members are subject to the lobbying provisions in Texas Government Code, Chapter 556. 

	(b) 
	(b) 
	IndividualTWC AdvisoryCommittee membersare not restrictedfrom representing themselves, their Boards, their businesses, or any other entities to the Texas Legislature. 


	SUBCHAPTER C. REQUIREMENTS FOR TWC ADVISORY COMMITTEE MEETINGS 
	§802.21. Open Meetings. 
	(a) 
	(a) 
	(a) 
	TWC Advisory Committee meetings shall be conducted in accordance with open meetings requirements pursuant to Texas Government Code, Chapter 551. 

	(b) 
	(b) 
	The responsibilityfor postingthe meetings pursuantto the open meetings requirements of Texas Government Code, §551.044, will be carried out by the Agency's executive director. 
	, or designee


	(c) 
	(c) 
	The responsibilityfor preparingandkeepingthe minutes pursuantto the open meetings requirements of Texas Government Code, Chapter 551, Subchapter B, will be carried out by the Agency's executivedirector. 
	,or designee


	(d) 
	(d) 
	Six members of the TWC Advisory Committee shall be present to constitute a quorum for the purpose of conducting business. 

	(e) 
	(e) 
	Any advice, recommendations, or reports made by the TWC Advisory Committee mustbe approvedbyfive members of the TWC Advisory Committee. 



	§802.22. Open Records. 
	§802.22. Open Records. 
	(a) 
	(a) 
	(a) 
	TWC AdvisoryCommittee records are subjectto the Public InformationAct, Texas Government Code, Chapter 552. 

	(b) 
	(b) 
	The responsibilityfor respondingto requests for information under the Public Information Act, Texas Government Code, Chapter 552, will be carried out by the Agency's executive director. 
	, or designee




	SUBCHAPTER D. REPORTING TO THE COMMISSION §802.31. Annual Report. 
	SUBCHAPTER D. REPORTING TO THE COMMISSION §802.31. Annual Report. 
	(a) 
	(a) 
	(a) 
	The TWC AdvisoryCommittee presidingofficer shall submit an annual report to the Commission on or before July 1 of eachyear. 

	(b) 
	(b) 
	(b) 
	The annual report shall describe the activities of the TWC Advisory Committee from June 1of the previous year to May31 of the reportingyear and include, at a minimum: 

	(1) 
	(1) 
	(1) 
	a description of how the TWC Advisory Committee has accomplished its purpose and tasks; 

	(2) 
	(2) 
	a brief description of advice, recommendations, and reports made by the TWC Advisory Committee; 

	(3) 
	(3) 
	the costs related to the TWC Advisory Committee's existence and the source of fundsused to supportits activities; 

	(4) 
	(4) 
	a list of the meeting dates, including subcommittee meetings; 

	(5) 
	(5) 
	the attendance records of its members; and 

	(6) 
	(6) 
	the TWC Advisory Committee bylaws. 




	SUBCHAPTER E. AGENCY EVALUATION OF THE TWC ADVISORY COMMITTEE AND REPORT TO THE LEGISLATIVE BUDGET BOARD 
	§802.41. Agency Annual Evaluation. 
	The Agency shall evaluate annually: 
	(1) 
	(1) 
	(1) 
	the TWC Advisory Committee's work; 

	(2) 
	(2) 
	the TWC Advisory Committee's usefulness; and 

	(3) 
	(3) 
	the costs related to the TWC Advisory Committee's existence, including the cost of Agency staff time spent in support of the TWC Advisory Committee's activities. 



	§802.42. Commission Report to the Legislative Budget Board. 
	§802.42. Commission Report to the Legislative Budget Board. 
	(a) 
	(a) 
	(a) 
	The Commission shall reportthe informationdevelopedin the evaluation required in §802.41 of this subchapter to the Legislative Budget Board. 

	(b) 
	(b) 
	The Commission shallfile the Legislative BudgetBoard report, describedin subsection (a) of this section, biennially in connection with the Commission's request for appropriations. 





